
his is the first newsletter
since I became the 
chairperson of the

Environmental Law Section, and, as
a result this is my first letter to the
membership as chairperson.

The first thing that I want to say
to the membership is that it is truly an honor to be the
chairperson of this section. I have continued to be
impressed with the dedication, support, and commit-
ment of the members of the section. These circum-
stances made it an easy decision to serve as chairper-
son. I also appreciate the many people who have vol-
unteered to assist in the work of the section and are
continuing to do so now.

Enough of the accolades for now. The primary sub-
ject matter of this letter is to outline the major goals
that have been set for the section.

One goal is to continue the efforts at establishing
the writing contest to honor the memory of Jon
Hastings. Wayne Cropp and Rick Hitchcock have
completed the preparation of the rules for the contest.
In addition, the Bar Association has agreed to establish
a capital account for donations and other financial
contributions for funding the contest. If you or any
other person or entity would like to may a donation to

support the contest and to honor the memory
of Jon Hastings, let me know.

A second goal is to establish a Legislative
Committee to consider any changes in the
environmental statutes currently on the
books. Scott Thomas has agreed to chair the
committee. Other committee members
include Rebecca Tolene, Justin Wilson, Steve
Stout, Wilson Bunting, and Karen
Stachowski. Also participating in the com-
mittee’s work is a member of the Real Estate
Law Section. We hope that the committee’s
work will be complete in December so that
we can secure the necessary support for any

legislation that the committee develops.
A third goal will be to continue efforts to organize

and promote continuing legal education. We plan to
continue the tradition of the December ethics program
(thanks to Jim Wright), and Bill Penny is planning a
full days’ seminar in the late winter or early spring.1 We
will also continue working with the Department in
planning the continuing legal education programs at
the Solid/Hazardous Waste Conference.

A fourth goal is to continue efforts at establishing
an environmental court advocacy program. Karen
Stachowski, the predecessor chairperson, initiated this
effort and I have agreed to continue those efforts. The
efforts, at this time, will be focused in Memphis, where
an environmental court (over which Judge Larry Potter
presides) has been in operation for many years. Karen
and I will be meeting with representatives of the
University of Memphis Law School in order to work on
the details of the program.

As a section, we are always hoping that membership
increases. If you are already a member of the section, be
sure to renew your membership. If you are not a mem-
ber of the section, be sure to join. You will be welcome
to participate in as many activities of the section as you
wish. As a twist on a commonly heard recruiting theme
of the United States Marines, the section is always
looking for a few good men and women.

If you have any idea as to where the section should
be placing its efforts, do not hesitate to contact me. I
would be pleased to hear your idea and to see if your
idea can be put into action. ■

Randy Womack
Chairperson

Randy Womack is an attorney with Glankler Brown PLLC
and concentrates his practice in the areas of environmental
law, insurance, contracts and commercial litigation.
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hrough the Small Business Liability Relief and
Brownfields Revitalization Act of 2002,
Congress enacted statutory criteria for perform-

ing an “all appropriate inquiry” (AAI) into the previous
ownership, uses, and environmental conditions of a prop-
erty for the purpose of qualifying for landowner liability
protection under the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA).
S u b s e q u e n t l y, on November 1, 2005, EPA promulgated
federal regulation — codified at 40 C.F.R. § 312 — that
outlines the process for conducting AAI. EPA’s Final
Rule became effective November 1, 2006. 

N o w, after a one-year transitioning period, the com-
mercial real estate industry and environmental practition-
ers are finalizing their adapted strategies to better manage
complexities brought forth by the rule. Specific compo-
nents of the AAI Rule were discussed in the Te n n e s s e e
Bar Association’s May 2006 Environmental Law s e c t i o n
newsletter; this article will bring into focus how the rule
is affecting the practice of environmental due diligence. 

The history of due diligence throughout the U.S. has
evolved greatly toward standardization since the incep-
tion of CERCLA, mostly due to an increased under-
standing of CERCLA implications and how they have
been interpreted by the courts. Since as early as the
1970s, prospective property purchasers have undertaken
site assessments in a form similar to what became referred
to industry-wide as a “Phase I Environmental Site
Assessment” or ESA. In 1993, the American Society for
Testing and Materials (ASTM) published guidelines for
Phase I ESAs, the “ASTM E 1527 Standard.” This stan-
dard, which soon morphed into a key component of due
diligence in the majority of property transactions, was
revised a number of times throughout the 1990s and in
2000. Its most recent version, the E 1527-05 standard, is
now referenced by regulation and is considered consis-
tent with and at least as stringent as 40 CFR 312.

The new AAI Rule is extraordinary, not only because
it establishes a more objective standard of what consti-
tutes “all appropriate inquiry,” but also since it marks the
first time that the process of seeking CERCLA liability
protection has been regulated. With broadened AAI
applicability from legislative amendments and expanded
CERCLA liability protections, more complex properties
or sites where contamination is anticipated warrant a
higher standard of performance. Careful consideration
must obviously be given to the information gathered,
not only during the Phase I ESA process, but also on the
front-end of scoping the due diligence effort. 

Several of the more substantive effects surfacing from
i n d u s t r y ’s adaptation to the new standard, as well as
thoughts on its impact moving forward, are outlined below. 

Scope Definition. Deciding which clients require

what level of ESA and what the scope should be for
such an assessment depends — more now than ever
before — on the nature of the transaction and type of
due diligence drivers associated with the project (e.g.,
whether the ESA is being conducted for lending pur-
poses, risk avoidance or minimization, or for state/fed-
eral liability protection). Consequently, project scopes
must be carefully constructed, well defined, and tai-
lored specifically toward the type of property and
nature of the transaction involved on the front-end of
due diligence — from screening level, desktop reviews
or environmental risks assessments to a fully compliant
AAI or ASTM 1527-05 Phase I ESA. 

User Responsibilities. The “user” of the Phase I
ESA report has increased responsibilities under the
AAI rule, such as consideration of: 

• Environmental cleanup liens/Activity and Use
Limitations

• “Specialized knowledge” of a property
• Relationship between the purchase price to the

property’s value
• “Commonly known or reasonably ascertainable”

information 
• “Degree of obviousness of the presence or likely

presence of contamination”

Explaining these user responsibilities before initiat-
ing an ESA is critical to avoid omissions or potential
areas of confusion. As certain components in a pro-
j e c t ’s scope of work may be specified for the environ-
mental professional to perform, it is increasingly
important to identify those user-responsibility items
that should be incorporated and discussed in the text
of the Phase I report — and those that should not. 

Data Gaps. The AAI rule requires that the environ-
mental professional document in the Phase I report
those “data gaps” that affect forming an opinion on the
potential for contamination and commenting on their
significance with regard to the overall assessment find-
ings. If numerous data gaps exist — for example, as a
result of timing constraints placed on completion of an
ESA — the question becomes, “Can AAI be met?”
End-users of Phase I ESAs are becoming more aware
that their opportunity to qualify for a CERCLA defense
can be jeopardized, if significant data gaps exist. 

Continuing Obligations. AAI is intended as only
a single step – the threshold obligation – in the more
exhaustive process of identifying, quantifying, and
addressing environmental issues at a property. EPA
has indicated that the Brownfields Law imposes obli-
gations over the course of property ownership, not
just during the due diligence phase. This emphasis on
“continuing obligations” sets a new performance

The Impact of EPA’s “All Appropriate Inquiry”
Rule on Environmental Due Diligence
By Dan Bradford
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This article first appeared in the American Bar
Association’s newsletter for the Section of Environment,
Energy and Resources’ Special Committee for Smart
Growth and Urban Sprawl newsletter, September 2006
issue, and is being reprinted with permission here in a
slightly altered form from the original.

asked the questions1 that led to this little arti-
cle after reading a Federal Register notice.2 I
was really stunned to see how much the

Nashville area, where I live and work, would benefit
from cleaner fuels and cleaner vehicles over the next
several years. Nashville/Davidson County and the
neighboring counties that form the larger metropoli-
tan area are projected to see very substantial reduc-
tions in the precursor compounds to the formation of
ozone. I was generally aware of the benefits that would
result from the EPA requirements for lower sulfur gaso-
line and the Tier 2 gasoline engine standards, but I had
not seen the quantification of the emissions reductions
specific to the Nashville area.3 But what I thought was
remarkable was the fact that from 2002 until 2016 the
emissions of nitrogen oxides from on-road sources were
projected to decrease by nearly 100 tons per day. This
Federal Register notice related to a maintenance plan
that the Nashville area had to submit because of its
former non-attainment status under the old one-hour
ozone standard. The Nashville area also is subject to
an early action compact (EAC) that operates to defer
the effective date of a non-attainment designation for
the area for the 8-hour ozone standard.4

In the Tier 2 rulemaking referenced earlier, the
Nashville area was identified as one of the 26 metropol-
itan areas that would have a problem attaining or main-
taining the 1-hour ozone standard without promulga-
tion of this rule by EPA .5 So, there was a justification for
the Tier 2 rulemaking. This was before the adoption of
the Clean Air Interstate Rule (CAIR) that requires
huge reductions of nitrogen oxides (and sulfur dioxide)
from the electric utility sector.6 It certainly looks like a
rosy picture, but not if looking beyond the near- t e r m .

While the near-term has good news, the reason for
writing this article is to make the point that urban
sprawl can gradually erase all this improvement in air
quality. For the next 10-25 years there should be some
breathing room — literally — when air will improve as
the result of improvements in performance of mobile
sources and implementation of the CAIR to control
emissions under the large stationary source program. It
is the ability to maintain, not initially to attain, ambi-
ent air quality standards that is at stake. If the princi-

ples of smart growth are not applied, the air will still
get better for several years but it cannot stay better.
Over the next 20 years or so, as — or maybe if — the
area population continues to increase and to spread
over a wider area, it is logically inevitable that emis-
sions growth will overtake these reductions in emis-
sions rates for individual sources. Even if the popula-
tion increases — as everyone predicts it to do in the
Nashville area — nothing makes continued low-den-
sity development inevitable. Rather, we face a test of
vision and political will. Also, even smart growth may
not eliminate growth in vehicle miles traveled
(VMT), but slowing growth in VMTs would extend
the time that we have for improved air quality.

The transportation conformity program under the
Clean Air Act offers at least part of a solution. This
program is established by section 176(c) of the Clean
Air Act.7 The transportation conformity process itself
is “value-neutral”. It only requires a comparison of the
road-building proposed as part of transportation plan-
ning in an area to the budget for on-road mobile emis-
sions in the State Implementation Plan (SIP) to assure
that the mobile emissions budget realistically tracks to
the planned road network. The measurement is done
by using a computer model approved by the EPA as a
means to determine whether projected emissions from
vehicles will stay within the SIP budget. 

In the past, I have seen various presentations by the
Nashville Metropolitan Planning Organization and
other agencies about the rate of growth by percentage
of the VMTs .8 Metropolitan Planning Organizations
(MPOs) exist for purposes of federal transportation
l a w ;9 these organizations do not control land use. Their
studies uniformly observe that the increasing trend in
V M Ts correlates with the spread of the footprint of the
urbanized area. Over the Nashville area, land is being
developed with relatively low population density.1 0

In the past the VMT growth has been taken as a
given which could not be controlled. The process of
transportation conformity under the CAA does make
an area look at the present and future road and trans-
portation system in terms of compatibility with air qual-
ity goals. But the process of transportation conformity
does not in and of itself lead to land use controls that
can prevent VMT growth. VMT must be taken into
consideration for the air quality modeling that is done
to support development of State Implementation Plans
(SIPs), or, specifically, the components of the SIPS that
relate to the mobile sector emissions. In theory, an emis-
sions budget could be adopted that would provide pres-
sure to transportation planners in working through the

Opportunity Lost: 
The Relationship between Sprawl Growth and
Air Quality in the Next Two Decades
By Steven R. Stout
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transportation conformity process, but this has not hap-
pened in practice. Nor is it likely to happen unless the
political environment becomes more accepting of the
notion that transportation planning and land use plan-
ning have meaningful air quality implications that
should be taken into account. 

Last year I had the opportunity to hear a speaker
make the point that the future of environmental regu-
lation would lead to consideration of changes in indi-
vidual choices and lifestyle.11 Quoting from this article
to support the importance of reducing emissions from
mobile sources:

On-road motor vehicles contributed 35 percent of
the NOx emissions and 42 percent of the total VOC
emissions in the United States in 1970. By 1998, on-
road motor vehicles contributed 33 percent of NOx
emissions and 30 percent of VOC emissions. The rel-
atively stable percentage of total NOx and VOC
emissions contributed by on-road motor vehicles is
the result of the substantial reductions in per- v e h i c l e
tailpipe emissions being offset by several factors.
Shifts in consumer product choices have occurred
from smaller, less polluting vehicles to larger, more
polluting pick-up trucks and SUVs. In addition,
increased population levels, increased activity levels,
and population dispersal all have contributed to a
more than doubling since 1970 of the number of
vehicles on the road and the vehicle miles traveled
(VMT). Thus, although per-vehicle tailpipe emis-
sions have decreased by as much as 90 percent since
1970, VMT is doubling roughly every twenty years.
The trends in VMT and per-vehicle tailpipe emis-
sions are set forth in Figure 1 below.1 2

This Vandenbergh article continues on a skeptical
note as to the possibility of finding further technologi-
cal breakthroughs that will allow us to overcome VMT
growth to lower emissions once again. As was said in
the old comic strip P o g o: “We have met the enemy and
he is us.”1 3 Transportation conformity requirements
ordinarily do not force emissions reductions. The budg-
et for mobile emissions usually does not have to be
made lower for an area to achieve attainment. The
notable exception is the Atlanta area.1 4 And note that
the emissions from the cars and trucks are the precur-
sors of ozone. The consumption of fossil fuels also leads
to emissions of carbon dioxide that is linked to global
warming. Unlike NOx and VOCs there is no technol-
ogy to filter the carbon dioxide emissions. The only
antidotes are burning less fossil fuel by either having
higher fuel economy or by driving fewer miles. 

I attended a Continuing Legal Education seminar
that was sponsored by the Tennessee Bar Association a
few years ago in which I was first acquainted with the
ideas of urban sprawl and smart growth. Contrary to
many presentations about the need for smart growth,

there was a contrary point-of-view presented that peo-
ple actually prefer housing on one-acre lots in subdivi-
sions away from the center city or the urban core. If this
type of development means that people must commute
long distances to work, then the roads should be built
and widened if necessary to accommodate the people. I
do not disagree that this is what people prefer, but pub-
lic preferences have negative results for the environ-
ment and air quality. The focus of this article has just
been on pollutants for which EPA sets ambient stan-
dards. But the specter of carbon dioxide and global
warming looms. As evidence mounts that there is an
increase in average temperatures and this does result in
significant part from man-made emissions, then we get
into some serious moral and spiritual issues.

As written earlier, the MPO, the agency that is
responsible to make transportation plans and is subject
to transportation conformity requirements in partner-
ship with other state and federal agencies, does not con-
trol land use. Neither does the Tennessee Department of
Environment and Conservation that uses projections of
VMT growth to make its mobile emissions budget for
the SIP. So, the agencies that make the SIP mobile
emissions budget and develop the transportation plan,
program, and projects are powerless to control land use
and, hence, to curb VMT growth. Although there is
some amount of controversy, it seems to be possible to
change land use policies to slow or prevent sprawl.1 5 B u t ,
again, the agencies involved in the transportation con-
formity process are not the institutions that can make
the necessary policy changes. 

This issue of smart growth is politically complicated
by the fact that land use is determined by many local
governments within the metropolitan area. Changes to
sprawl land use pattern would require a coordinated
effort by many cities and counties. Atlanta was forced to
create a regional planning body by an immediate crisis.
It will be really difficult to muster political support for
change to the status quo when there is not an immedi-
ate threat to loss of federal highway funding. And there
will not be, because the short-term outlook is good .
VMT growth will not matter for years. Or, rather, it will
m a t t e r, but it will not be perceived to matter. There is a
great danger that the VMT growth that will result from
the sprawl development pattern will not be perceived as
a problem while it insidiously increases to a level that
will be a great problem in 20 years or so. 

In conclusion, because of the large air quality
improvements expected as new, cleaner fuels and new,
cleaner engines become more prevalent in gas and
diesel vehicles, we can expect that the emissions from
on-road mobile sources actually to decrease in the
Nashville area for a few years. But without smart
growth, after that time, the Nashville metropolitan area
will just expand outward and the population will not
only increase, but it will also shift to the outer reaches

Opportunity Lost (continued from page 3)



of the area into lower density residential development.
E v e n t u a l l y, more people driving more cars on longer
trips will cause emissions to return to the levels that
existed before the fuel and the engine standards started
to take effect. The Nashville area is a leader in sprawl,
but sprawl growth is the rule for most places. So the
same pattern will repeat in many metropolitan areas. 

As written earlier, the answers are hard and may
not even exist. The current structure of local govern-
ments and the absence of regional planning bodies
prevent real restraint of growth.16 Although the conse-
quences of failing to control sprawl will not be realized
again for a couple of decades, if we can strengthen
tools like the transportation conformity process to
curb sprawl, we will inhibit the growth in VMTs and
preserve the present gains in air quality through major
decreases in emissions of pollutants. ■

Steven R. Stout works on the staff of attorneys of the Office
of General Counsel for the Tennessee Department of
Environment and Conservation (TDEC). He has extensive
experience in the areas of administrative and environmental
l a w. He has been involved in review of rules for incorporation
into the State Implementation Plan (SIP) for general and
transportation conformity, state administrative rule chapter
1200-3-29 and with various aspects of the development of
policy and plans for attaining National Ambient Air Quality
Standards (NAAQS) for ozone and PM 2.5 for counties in
Tennessee that have been designated as non-attainment for
these standards. He received his bachelor’s degree in Political
Science from East Tennessee State University and his law
degree from University of Tennessee College of Law. The
views contained in this article are those of the author and are
not meant to reflect the official position of the Te n n e s s e e
Department of Environment and Conservation. 

N O T E S

1. In September 2005, I saw David Mandelbaum again
when the Fall Meeting for the Section of Environment,
Energy and Resources was held in Nashville. Among other
things, we kindled a conversation about urban sprawl and
smart growth. Then in December when I sent an e-mail to
David asking questions, I received – instead of answers – an
invitation to submit an article to the Committee’s newslet-
ter. From this experience I have learned a couple of things.
First, some answers may be out there, but they are not easy
to find. And there may not be answers to some questions on
this subject. Secondly, be very wary of David Mandelbaum.
David also edited this article for publication. 

2. Approval and Promulgation of Implementation Plans;
Tennessee: Nashville Area Second 10-Year Maintenance
Plan for the 1-Hour Ozone National Ambient Air Quality
Standard, 70 Fed. Reg. 65838-42 (Nov. 1, 2005).

3. See Tier 2/Gasoline Sulfur Rule, 65 Fed. Reg. 6698
(Feb. 10, 2000).

4. See Air Quality Designations and Classifications for
the 8-Hour National Ambient Air Quality Standards: Early
Action Compact Areas with Deferred Effective Dates, 69
Fed. Reg. 23858, 23935 (Apr. 30, 2004). 

5. See 65 Fed. Reg. 6698, 6709-10, table III.B-1 (Feb. 10,
2000).

6. Rule to Reduce Interstate Transport of Fine Particulate
Matter and Ozone (Clean Air Interstate Rule); Revisions to
the NOx SIP Call, 70 Fed. Reg. 25162 (May 12, 2005).

7. See 42 U.S.C. § 7506 and regulations at 40 C.F.R. §
51.390 and 40 C.F.R. chap. 93.

8. See, e.g., Nashville Area Metropolitan Planning
Organization, Transportation Conformity Analysis for the
2030 Long Range Transportation Plan Update (Oct. 19,
2005), posted at ftp://ftp.nashville.gov/web/mpo/2030_LRTP/
Conformity_Final.pdf. 

9. http://www. f h w a . d o t . g o v / e n v i r o n m e n t / c o n f o r m i t y /
r e f _ g u i d / .

10. See, e.g., h t t p : / / w w w. s o u t h e r n e n v i r o n m e n t . o r g / l a n d /
sprawl_and_smart_growth.htm; see esp. S o u t h e r n
Environmental Law Center, Where Are We Growing? Land
Use and Transportation in Middle Tennessee (2001), posted at
h t t p : / / w w w. s o u t h e r n e n v i r o n m e n t . o r g / n e w s r o o m / p u b l i c a-
t i o n s / t n _ g r o w t h _ r e p o r t . p d f. 

11. Michael Vandenbergh, From Smokestack to SUV: The
Individual as Regulated Entity in the New Era of Environmental
Law, 57 VAND. L. REV. 515 (2004).

12. Id. at 557-58 (footnotes and table omitted). The ref-
erenced table is reproduced from EPA Office of Mobile
Sources, Automobiles and Ozone, Fact Sheet OMS-4
(1993), posted at h t t p : / / w w w. e p a . g o v / o t a q / i n v n t o r y /
overview/vmt.htm. For information more specific to
Tennessee and the Nashville area, see www.epa.gov/ttn/
naaqs/ozone/areas/vmt/vmttngf.htm.

13. Walt Kelly, Pogo Earth Day Poster (1970), posted at
http://www.igopogo.com/we_have_met.htm. 

14. S e e Oliver A. Pollard III, Smart Growth and
Sustainable Transportation; Can We Get There from Here, 29
FORDHAM URB. L.J. 1529 (2002). Part of the article discussed
litigation related to the transportation conformity regula-
tions being applied in the Atlanta area. There was a con-
formity lapse in Atlanta in the late 1990’s that led to a tem-
porary loss of federal highway funding. This is the sanction
for failing to meet transportation conformity requirements.

15. See, e.g., h t t p : / / w w w. n o r t h w e s t w a t c h . o r g / s c o r e c a r d /
portland04.asp, describing the Portland, Oregon, experience.

16. Tennessee has a law requiring cities to establish urban
growth boundaries, see TCA § 6-58-101 et. seq., but the law
focuses on making sure that growth is coordinated among
local governments and that cities are able to provide ade-
quate municipal services to annexed areas; it does not
expressly place limits on sprawl. 
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Register now to attend this CLE by contacting TBA at
1-800-899-6993 or in Nashville at 383-7421 or regis-
ter online at www.tba.org

7:45- 8:15 a.m. Registration

8:15 – 8:30 a.m. Keynote
The Honorable Robert Cooper, Attorney General
and Reporter

8:30 – 9:30 a.m. Legal Aspects of Climate
Change — State and Local Actions: The
Latest War Between the States and
Development of Law Jonathan Martel, Arnold &
Porter, Washington, D.C.
Professor Michael Vandenbergh, Professor of Law
& Co-Director, Regulatory Program, Vanderbilt
University Law School

9:30 – 9:45 a.m. Break

9:45 – 11 a.m. Latest and Greatest in Water
Quality Anti-degradation and New Water
Quality Standards
Paul E. Davis, P.E., Director, Division of Water
Pollution Control
J. Andrew Goddard, Bass, Berry & Sims, PLC
Raponos: What does it mean to you? What’s
n e x t ?
Rick Hitchcock, Chambliss, Bahner & Stophel P.C.
By Special Video Hookup 
Tim Stoepker, Dickinson Wright Counsel for
Carabell

11 – 11:15 p.m Keynote
The Honorable Paul Sloan, Deputy Commissioner,
TDEC

11:15 – 12:15 p.m Lunch Break

12:15 – 1:15 p.m. Nanotechnology and
Environmental Impacts: The New Frontier
Linda Breggin, Environmental Law Institute
Jack Barkenbus, Senior Research Associate,
Vanderbilt Center for Environmental Management
Studies
Robert Martineau, Wa l l e r, Lansden, Dortch & Davis

1:15 – 2:15 p.m. Brownfield and State
Remediation Program: A Case Study Panel
Case Study/Skit Format with Buyer, Seller,
Lender & Attorneys “Let’s Make a Deal”
LeAnn Mynatt, Baker, Donelson, Bearman,
Caldwell & Berkowitz
G. Scott Thomas, Bass, Berry & Sims PLC
Randall Womack, Glankler Brown PLLC
E. Joseph Sanders, General Counsel TDEC

2:15 – 2:30 p.m. Break

2:30 – 3:30 p.m. Environmental Science 101:
What do all those numbers mean?
Greer C. Tidwell Jr., Bridgestone/Firestone
Chuck Head P.E., Senior Director TDEC
Scott Hall, Manager, Ecotoxicology ADVENT-
ENVIRON
David E. Jackson P.G., Breedlove, Dennis & Yo u n g

3:30 – 4:30 p.m. Ethics and the New Lobbying
Reform Act — Working with State Agencies
and the Exemption for Attorneys
Nathan Ridley, Boult, Cummings, Conners &
Berry PLC
Steven E. Elkins, Legal Counsel to the Governor
Courtney Pearre, Wa l l e r, Lansden, Dortch & Davis

E n vironmental Law Fo r u m
February 9, 2007

Tennessee Bar Center, 221 4th Ave. No., 2nd Fl., Nippert Hall, Nashville

You are Invited to Attend the 36th Annual
Solid/Hazardous Waste Conference and Exhibition
April 18 – 20, 2007 • Gatlinburg Convention Center

Sponsored by the Tennessee Department of Environmental and Conservation Division of Solid Waste
Management Environmental Law Track Produced by the TBA Environmental Law Section

E N V I R O N M E N TAL LAW TOPICS INCLUDE: Environmental Crimes; EPS’s All Appropriate Inquiry:
Regulations; National Resource Damages; Legislative Update and Hot Cases; So, You Don’t Want to Hire an
A t t o r n e y, part 2; What to do With That Skeleton in Your Closet; ABA Ethics Video; Ethics Update; Fallout from
the Avial v. Cooper D e c i s i o n

For additional information and for a downloadable brochure go to:  
http:www.state.tn.us/environment/swm/conference/

You may register by contacting Mary Evans at (615) 532-0798
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Tennessee Bar Association
221 Fourth Avenue North, Suite 400
Nashville, TN 37219

standard for prospective purchasers, as they look to
identify on the front end what must be done over time
to preserve liability protection. 

Also relevant to today’s environmental due diligence
practice is the impact of the Sarbanes-Oxley Act to site
assessments. With the increased importance to public
companies of financial disclosures about all types of risks
(including environmental), the emerging link between
Sarbanes-Oxley and exposures identified through due
diligence is poised to render substantial effects on the
practice of conducting ESAs. And finally, although lend-
ing institutions are afforded liability protection by the
secured creditor exemption, the indication thus far is that
lenders will require borrowers to follow the AAI rule (i.e.,
the E 1527 Standard) as a way to benefit from the stan-
dardization of the due diligence practice. 

One prevalent question has been, “How much more is
a Phase I ESA going to cost?” The answer to that question
is as complex and specific to a particular site as is each of
the components described above. Simply put, a nominal
increase should be anticipated on low-risk sites, with costs
increasing proportionately with site complexity. It is cer-
tain in any event that the burden of environmental prac-
titioners to identify the appropriate level of due diligence
associated with a property transaction has increased dra-
matically as a result of the Rule, leaving users with a Phase
I ESA tailored specifically for their needs. ■

M r. Bradford is an Associate Principal with EnSafe Inc. in
Memphis. He is the practice lead over EnSafe’s due diligence pro-
grams and manages its environmental compliance services group.

Impact of EPA’s “All Appropriate Inquiry” Rule (continued from page 2)
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